Report to CAN on Compliance Section of M arrakech Accords
to the Kyoto Protocol

Prepared by Glenn Wiser, CIEL®
December 7, 2001

Introduction

While compliance wasthe last areathat kept Parties apart when they negotiated the Bonn
Agreement in July, in Marrakech the compliance working group wasthe only group to
complete itstask days before the high-level, minigerial segment of COP7 began. Because the
compliance text was finished, none of its provisions had to be resolved by ministers. Instead,
the text was adopted by the Conference of the Parties (COP) intact and in itsentirety as part of
the Marrakech Accords.

Thefinal, adopted text faithfully incorporatesthe terms of the Bonn Agreement’s compliance
section.? Nevertheless, it differsfrom earlier draftsof the compliance text in a number of ways.
These changes were usually compromisesthat reflected the general dynamic of the
negotiations. The European Union and the G-77 and Chinatried to maintain the integrity of the
Bonn Agreement and the strength of the existing compliance text, while the Umbrella Group
(Japan, Canada, Russiaand Augtralia) demanded numerous concess ons by claiming each wasa
“ratification issue.”

Thisreport doesthree things. Part One identifiesthe highlights of the compliance system
egtablished under the Marrakech Accords. ThisPart will be useful for the reader who wantsa
quick, general introduction to how the Kyoto Protocol’s compliance sysemwill work. Part
Two focuses on the legal nature of the consequences of non-compliance available under the
compliance system. The question of whether there will be “legally binding consequences’ is
among the most important compliance-related issue remaining for the future governing body of
the Kyoto Protocol (the COP/MOP) to resolve. Part Three containsan analysisthat identifies
and discusses key waysin which the final compliance text differsfromthe earlier draft text that
emerged from Bonn and that provided theinitial basisfor negotiationsin Marrakech. Thisfinal
Part may be of interest to readerswho are already familiar with many of the technical aspects
of the compliance system and its negotiating history.

! Attorneys Nuno Lacasta of EURONATURA and Katherine Silverthorne of WWF-US assisted in the preparation
of thisreport.

2 The Bonn Agreement provided solutions to many of the key issuesthat the technical negotiators had been unable
to resolve. After Bonn, the compliance working group’ stask wasto devel op “abalanced package of further
decisonsincorporating and giving full effect” to the compliance section of the Agreement.



I. Highlights of the Compliance System

Like many of the Protocol’s other features, the compliance syssem adopted as part of the
Marrakech Accordswill be on the “cutting edge” of international environmental law. It should
provide a strong basisfor facilitating and eval uating compliance, aswell asresponding to cases
of non-compliance, during the firs commitment period and beyond.

The compliance text establishesthat:

There will be acompliance committee comprised of two “branches.” The facilitative
branch will be availableto assg all Parties—both developed (Annex I) and developing
(non-Annex I)—in their implementation of the Protocol. Importantly, it will serve asan
“early warning system” for Annex | Partiesthat may have trouble meeting their
emissonstargets.

The enfor cement branch will serve asajudicial-like forum for determining whether an
Annex | Party has (1) met itstarget, (2) complied with its monitoring and reporting
requirementsand (3) met the eligibility testsfor participating in the mechanisms. When
the enforcement branch findsthat a Party hasfailed to comply with one of these
obligations, the enforcement branch will apply the appropriate, predetermined
consequence(s) for the Party.

The member ship of both the facilitative and enforcement brancheswill be based upon
equitable geographical representation.®> Winning this composition rule was a dramatic
victory in Bonn for the G-77 and China. Members of the Umbrella Group had inssted
that Annex | Parties should have an outright majority on the enforcement branch,
because only they will be subject to enforcement branch proceedings. The equitable
geographical representation rule for the enforcement branch has made some Umbrella
Group members more res stant to accepting the mandatory nature of the compliance
regime asawhole.

Both brancheswill take decisons by double majority voting. Under thisrule, a
decision can only be adopted if majoritiesfrom each bloc of branch members—Annex |
and non-Annex |—approveit. The safeguard of double mgjority voting should allay the
concerns of some Annex | Partiesthat enforcement branch membership based upon
equitable geographical representation could somehow mean they might be subject to
unfair or politically motivated decisions by that branch.

There will be potentially sgnificant opportunitiesfor public participation in
compliance proceedings. NGOswill be entitled to submit technical and factual
information to the relevant branch. Subject to limited exceptions, all information

% All members of the compliance committee will servein their individual capacitiesand not as representatives of
Parties. Nevertheless, because mog Parties believe committee members may decide casesin away that reflects

the interests of their home countries or regions, the composition question has been an important one throughout the
negotiations.



considered in aproceeding will be publicly available and any compliance hearings will
be open to the public.

There will be specific consequences when an Annex | Party failsto comply withits
emissonstarget: (1) For every tonne of emissonsby which aParty exceedsitstarget,
1.3 tonneswill be deducted fromits assigned amount for the subsequent commitment
period. (2) The Party will prepare a detailed plan explaining how it will meet its
reduced target for the subsequent commitment period. The enforcement branch will
have the power to review the plan and assesswhether or not it islikely towork. (3) The
Party will not be able to use Article 17 emissonstrading to sell partsof itsemissons
allocation (“assigned amount”).

There will be proceduresfor reinstatement of aParty’ seligibility to participatein the
Protocol’ sthree flexibility mechanisms. These procedureswill help ensure that the
enforcement branch applies specific criteria when deciding whether or not to reingtate
the Party’ seligibility after it has been suspended, and they will help guarantee that only
those Partiesthat are truly eligible to participate will be allowed to do so. Umbrella
Group countriesfought very hard in Marrakech for these reinstatement procedures,
demonstrating that they anticipate being fully bound by the Protocol’ s compliance
system.

After the enforcement branch determinesthat a Party has exceeded itstarget, the Party
will have the right to appeal the decison to the supreme body of the Protocol, the
COP/MOP. An appeal will be accepted only on the groundsthat the Party was denied
due process during the enforcement proceeding. The enforcement branch’s decision
will stand pending an appeal, and it may be overturned only by a % majority vote of the
COP/MOP. The appeal provisonwasa s gnificant concesson to the G-77 and China,
who wanted assurances that decis ons of the enforcement branch could not be made
compl etely independently from COP/MOP oversight.

Il1. The Question of “ Legally Binding Consequences’

The last sentence of Article 18 of the Kyoto Protocol providesthat “binding consequences’ of
non-compliance may be adopted only by a Protocol amendment. That requirement reflectsthe
inability of the Partiesto agree at Kyoto upon the issue of non-compliance consequences.

Japan, Russaand Audtralia have long resisted the efforts of most other Partiesto adopt “legally
binding” consequences. In order to win agreement on the Pronk package in Bonn, it was
necessary to delete the political commitment to adopt an instrument that would have
established the “legally binding” character of the consequences. Y et the text that was agreed
upon established what the consequenceswill be and gave the enforcement branch the power to

apply them.

In Marrakech, these members of the Umbrella Group, supported by Canada and ass sted by the
United States, continued to try to manipul ate the compliance text and compliance-related
linkagesin other textsto strengthen their argument that the COP and the rulesit has agreed



upon are neutral on the question of legally binding consequences. While most of their efforts
were rebuffed, they did succeed intwo important areas.

Firgt, they won language in the decision, or political, portion of the compliance text stating that
it isthe “prerogative” of the COP/MOP “to decide on the legal form of the proceduresand
mechanismsrelating to compliance.” Thislanguage, which doeslittle more than paraphrase
parts of Article 18 of the Protocol, suggeststhat the COP will not concentrate on the questions
of whether, when, or how an Article 18 legal instrument might be adopted, but will instead
leave those questions primarily to the COP/MOP. However, the language | eaves open the
opportunity for the COP promptly to begin the preparatory work for establishing the
compliance system’singitutions and for further devel oping its procedures. Such preparatory
work would, of course, be subject to final approval by the COP/MOP.

Second, the rulesin the mechanismstextsnow require all Partiesto accept the authority of the
enforcement branch to verify whether they satisfy certain eligibility criteriafor participating in
joint implementation (art. 6), the Clean Development Mechaniam (art. 12), or emissonstrading
(art. 17). These areimportant provisons. Y et they were adopted at the price of the Umbrella
Group successfully diluting the earlier mechanismseligibility requirement that a Party would
have to be subject to all of the compliance rulesor have accepted an Article 18 legal instrument
beforeit could begin trading. The environmental integrity of the mechanisms¥a and their
potential for ingtilling confidence in the markets¥awill be sgnificantly predicated on the ability
of the Kyoto regime to ensure that its members comply with their emissionsreduction targets.
To accomplish that, Partieswill eventually need to agree that every mechani sms participant
must be subject to all of the Protocol’ s compliance rules.

Neverthel ess, our opinion, whichisshared by most of the experts on thisissue with whomwe
have spoken, isthat we should not get too preoccupied at thistime with whether the non-
compliance consequencesare “legally binding” inthe Article 18 amendment sense, or whether
they arein fact binding in apolitical sense. Under international law, the extent to which
something is“legally binding” depends primarily upon the expression of political will by the
gates party to international agreementslike the Kyoto Protocol. Thereisno realisic way to
force Partieswho exceed their targetsto remedy the problem. Trade sanctions have sometimes
been used to attempt to compel action. Thisisnot contemplated in the Kyoto regime at this
time.

In sum, the issue of “legally binding” consequences for non-compliance isnot yet resolved.
We should work hard to create the political will among all Partiesto resolve it successfully at
the first sesson of the COP/MOP. An amendment or other formally ratified legal instrument
would provide the highest poss ble expression of the intent of Partiesto respect the resultsof an
enforcement branch proceeding. But we should keep in mind that the agreement we have won
in Marrakech establishesthe procedures and ingtitutionsfor the compliance syssem aswell as
the consequencesfor an Annex | Party’ sfailure to honor itsobligations, including itsemissions
target. That isapolitically potent accomplishment that makes the Protocol’s compliance
system the most robust ever adopted for a multilateral environmental agreement.



[11. Analysisof the Compliance Text

Thisanalyssidentifiesand briefly discusses key waysin which the final compliance text that
was adopted as part of the Marrakech Accords differsfromthe earlier draft text that emerged
from Bonn and that provided the initial basisfor negotiationsat COP7.* The compliance text,
like mogt of the other textsin the Accord, isdivided into two parts. a decision and an annex.
The decision containstwo operative paragraphs, in which the COP (1) adoptsthe annex and (2)
recommendsthat the COP/MOP adopt the annex at itsfirst sesson. Therest of the decison
text includes satements of a political nature. The annex containsthe actual rulesthat will
define how the compliance system works.

Decision: Oper ative Paragraphs

Para 1. Thisparagraph closely followsPara8 (a) of the Bonn Agreement and reads, [the COP]
“Decides to adopt the text containing the procedures and mechanismsrelating to compliance
under the Kyoto Protocol annexed hereto.” The paragraph differsfrom earlier draftswithits
insertion of the words, “the text containing” and “annexed hereto.”

Opinion: Acceptable. Those added words eliminated confuson asto what, exactly, the COP
was expected to adopt.

Para 2: Thisparagraphisnearly identical to Para 8 (b) of Bonn Agreement, but it recommends
that the COP/MOP adopt “the procedures and mechanismsrelating to compliance annexed
hereto . ..”

Opinion: Good. The added wordsclarified that the COP’ sintent isto request the COP/MOP
to adopt the same rules adopted by the COP in the annex, and not smply to adopt any rules
relating to compliance.

No Para 3. The draft COP/MOP decison that wasreferred to in Para 3 of the October 29 Non-
Paper, and which contai ned acommitment to bring the compliance procedures and mechanisms
“into operation,” has been del eted.

Opinion: Thiswasthe price of obtaining clean Paras1 and 2.

Decision: Preambular Paragraphs

Three new paragraphsadded. They (1) recall KP Art. 18, (2) sate that the decison respectsthe
compliance section of the Bonn Agreement, and (3) Satethat it isthe “prerogative” of the
COP/MORP to decide on the “legal form” of the compliance procedures and mechanisms.
Opinion: Acceptable. The “prerogative’ |language was politically necessary to assure the
Umbrella Group that the COP would not attempt to adopt an Article 18 legal ingtrument (as
Pronk suggested in the draft package he originally submitted to Minisersin Bonn). The
language restates the obvious and, in our view, does not prejudice the COP/MOP againg the
adoption of legally binding consequences.

* The analysisis based upon the November 6, 2001 draft, as amended, accepted by the Compliance Group, and
subsequently adopted by the COP as part of the Marrakech Accords. See Procedures and Mechaniams Relating to
Compliance Under the Kyoto Protocol, Conference of the Parties, 7th Sess, Agendaltem 3 (b) (iv), U.N. Doc.
FCCC/CP/2001/L.21 (2001); see also The Marrakech Accords and the Marrakech Declaration, verson 10-11-01,
available at http://www.unfccc.int/cop7/documentsaccords_draft.pdf (visted December 6, 2001).



Annex: Section |V (Facilitative Branch)

Para5 (Facilitative branch mandate): Compromise text confirmsin fairly imprecise
language that issuesrelating to Art. 3.14 and supplementarity will fall within the mandate of
the facilitative branch and “ outs de the mandate of the enforcement branch.”

Reference to the review of demonstrable progress (Art. 2.3) has been deleted from the
facilitative branch mandate. Ingstead, Para 5 (b) providesthat “any reporting under” Art. 2.3
will be “taken into account” in the context of supplementarity review.

Opinion: Acceptable. Annex | will never agreeto Art. 3.14 review under the enforcement
branch, so we are glad to see thispart of the text resolved. Demonstrable progresswas not
mentioned in the Bonn Agreement, so it wasforeseeable that it would be deleted from the
facilitative branch mandate (this may have been what the Japanese received in return for giving
up their demand to delete the Art. 5 & 7 compliance action plan). We should continue to press
for review of demongrable progress by the facilitative branch or another appropriate fora such
asthe COP/MOP.

Annex: Section V (Enforcement Branch)
Para5 (Enforcement branch mandate): Thetext on the enforcement branch mandate closely
mirrorsthat in the Bonn Agreement.

Annex: Section VI (Submissions)

Para 1 (b) (Party-to-Party trigger): Theability of aParty to initiate a compliance proceeding
againg another Party isretained.

Opinion: Good. Thiswasaclear defeat for Australia and Russia, who had tried to have this
provisondeleted. Asthisisastandard provisonin many multilateral agreements, it was
important that a bad precedent not be set by itsdeletion.

Annex: Section VI (General Procedures)

Para 4 (Right of NGOsto submit relevant information during compliance proceeding):
Thisimportant paragraph was not challenged by any Party during COP7, and wasretained.
Opinion: Good. However, the specific terms of how thisprovison and othersrelating to
trangparency and public participation should be implemented will be defined under the
compliance committee’srules of procedure, which will be negotiated in the future. We will
want to take an early and proactive role in those negotiations.

Para 6 (Public accessto infor mation during compliance proceedings): Russawas
successful in winning an early concession fromthe EU and othersthat will allow the Party
subject to a compliance proceeding to request that any information it submits may be withheld
from the public until afinal decisonistaken onthe case. The temporary withholding of this
information would be subject to approval by the compliance body.

Opinion: Not good. Thislanguage allowsless public accessto information than the original
compliance text from Bonn did. However, the language isnot asredtrictive aswhat Russawas
demanding during the first week at Marrakech. While we are not pleased with the incluson of
thislanguage, and we believe that the EU prematurely caved in to Russa’ sdemands, we are
satisfied that the language clearly providesthe enforcement branch with discretion over
whether to grant the request.



Annex: Section | X (Procedures of the Enforcement Branch)

Para 2 (Public accessto enforcement hearings): Thefinal rule for public accessto hearings
isgmilar to the rule regarding accessto information (i.e., the enforcement branch may decide
to close ahearing at the request of the Party concerned). Accordingly, the commentsregarding
V111, Para 6 above apply here.

Annex: Procedures of the Facilitative Branch (no section number)

Throughout the negotiations, Parties concentrated on devel oping the procedures of the
enforcement branch, not the facilitative branch. Asde fromthe general procedures of Section
V111, there are not yet any specific proceduresfor facilitation. The general proceduresdo not
addressthe issue of hearings. However, the facilitative branch should not ingtitute rules or
devel op practicesthat are more redtrictive than those of the enforcement branch. More detailed
rulesfor the facilitative branch will need to be devel oped aspart of the compliance committee’s
rules of procedure.

Annex: Section X (Expedited Proceduresfor the Enforcement Branch)

Paras 2-4 (Reinstatement of eligibility to participatein the mechanisms): These new
paragraphs establish procedures by which a Party can have itseligibility to participate in the
mechanisms reingtated after it has been suspended (a) under the mechanismsrules (Para 2); or
(b) because it failed to comply with itsemissonstarget (Paras 3 and 4). Earlier draftsof the
Annex contained no reinstatement proceduresat all, other than the requirement that the
enforcement branch had to decide upon areingtatement request “as soon as possible.”
Opinion: Acceptable. Most Umbrella Group membersin Marrakech identified elaboration of
the reingtatement procedures as one of their many “ratification issues.” The EU had in the past
also suggested that such procedures might be needed. All three of the paragraphs (especially
Para 3) are written so that they create a presumption that the enforcement branch will reingtate
aParty' seligibility after the Party requedsit to do so. However, they clearly allow the
enforcement branch to deny reinstatement if it believesthe Party has not complied, or will not
be able to comply, with itsemissonstarget for the subsequent commitment period.

Annex: Section X1 (Appeals)

Para 4 (Status of the enforcement branch decision pending an appeal): At the ingstence of
the EU, new text wasinserted into this paragraph providing that “the decison of the
enforcement branch shall stand pending the decision on appeal .”

Opinion: Good. Without this provision, Partiesfound to be in non-compliance would
probably have argued that the enforcement branch decison must be stayed (i.e., stopped or
suspended) until the appeal was concluded. Whilewewould have preferred language explicitly
gating that, pending an appeal, the decison would remainin effect including the application of
any consequences, the adopted language should accomplish the same thing.

Annex: Section XIII (Additional Period for Fulfilling Commitments)

The “true-up” period has been extended from one month to one hundred days.

Opinion: Ambivalent. Thiscompromiseisone of many examplesof incremental backdiding
from the compliance draft that came out of Bonn. However, the additional two monthswill not
sgnificantly extend the already very long time for post-commitment period compliance
evaluation, and they are not asbad asthe sx monthsthe Umbrella Group was demanding.




Annex: Section X1V (Consequences Applied by the Facilitative Branch)

Subpara (b): New text allowsthe facilitative branch to help “any Party concerned” (i.e., both
Annex | and non-Annex |) to obtain financial and technical ass stance from sources other than
those established under the Convention and Protocol to ass s devel oping countries.

Opinion: Acceptable. Thissubpararepresentsacompromise between theing stence of Russa
and other El Tsthat they should be eligible for financial assstance through the facilitative
branch and the fear of the G-77 and Chinathat such ass stance would be provided at their
expense.

Annex: Section XV (Consequences Applied by the Enfor cement Branch)

Paras 1-3 (Requirement to prepare a compliance action plan as consequence for non-
compliancewith Arts. 5and 7): Thisprovison remainsvirtually intact, despite heavy
pressure from Japan, which wanted the requirement to be deleted or watered down. The only
concess ons Japan won were in Para 3, S0 that (1) compliance action plan reports regarding
Arts. 5 and 7 must be submitted on a“regular” ingead of quarterly bass, and (2) the vague
language that would have allowed the enforcement branch to “decide on the application of
further consequences’ based on the reports has been del eted.

Opinion: Acceptable. (1) The enforcement branch will be competent to determine the timing
for the “regular” submission of reports, so this provision should not become a source of abuse
from the non-compliant Party. (2) The vague language allowing the enforcement branch to
“decide on the application of further consequences’ could have provided the branch with
powersthat none of the Partiesever intended it to have. 1t wasforeseeable and prudent that the
Umbrella Group demanded that the language be del eted.

Theres of Section XV remainsintact, with dight editsto reflect the new eligibility
reingtatement provisions of Section X.



